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INTERNATIONAL PATENT CASE. 


SCREW PROPELLERS. 


A case of very great importance with reference to the rights of 
patentees recently came before Sir George Turner, Vice Chancellor 
in England. An application was made by a Mr. Caldwell, for an in- 
junction to restrain a Dutch Company, named the “ Amsterdam Screw 
Company,” from using an improvement on a propeller on the Dutch 
screw ship named “Fyenoord.” The improvement was the inven- 
tion of a Mr. Lowe, and was an English patent. The Dutch ship 
had the improvement ; it was constructed in Holland; the owners 
knew nothing about Lowe’s patent, and when it came into English 
waters, the application was made to restrain the company from 
using it, or to pay for the privilege. Sir G. Turner, the Vice Chan- 
cellor, took time to consider the case, and delivered the following ela- 
borate opinion :— 

“The circumstances brought before the Court, as a defence to 
the application, were stated in the affidavit of one of the defendants 
in the first cause. The affidavit stated that the ship referred to in 
that cause, the “ Fyenoord,” was the property of a company in Hol- 
land, called the “Amsterdam Steam Screw-Schooner Company ;” 
that the company was composed of numerous partners, all of whom 
were subjects of the King of Holland, and none of whom were 
English subjects; that the company was entitled by the law of Hol- 
land to trade with steamships, built and fitted up with the propelling 
power which was the subject of the application ; that the screw-pro- 
pellers in their ships were manufactured and fitted by the defendants 
at Amsterdam; that the defendants were, and always had been, un- 
acquainted with the invention of James Lowe, and that the depo- 
nent believed that all the said ships were built and fitted in igno- 
rance of the existence of any such patent ; that no patent had been 
granted to secure the alleged invention in Holland, and that accord- 
ing to the laws of Holland, it was open to any English subject to ap- 
ply for and obtain a patent in the kingdom of Holland; that before 
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the vessel in question had been built and fitted in the same manner, 
and had traded between Amsterdam and London, and made many 
voyages ; that the defendants had not, until September last, heard of 
any objection to their so trading on the ground of the alleged in- 
fringement of the patent ; that various other vessels had been built 
and fitted in Holland with propellers on the same principle, and 
with the same propelling power; and that it would be a great loss 
to the company, and to both England and Holland, if the trade, 
which was profitable to both countries, should be restrained by the 
Court. This affidavit set forth, in clear and distinct language, the 
grounds on which the case of the defendants was founded. He was 
of opinion that he could not withhold the injunction on the ground 
stated. Upon the general principle, foreigners were subject to the 
laws of the country in which they happened to be. If there were 
any cases in which they were subject to their own laws in another 
country, it was not by force of those laws, but of the laws of the 
country in which they were, adopting their laws into their own. 
This was the doctrine laid down by Mr. Justice Story, in his “ Con- 
flict of Laws.” The principle in this country did not depend upon 
the general law. It was the subject of special provision by statute. 
The statute 32d Henry VIII., chap. 16, sec. 9, provided “that every 
alien and stranger born out of the King’s obeisance, not being deni- 
zen, which now or hereafter shall come in or to this realm or else- 
where within the King’s dominions, shall, after the 1st day of Sep- 
tember next coming, be bounden by and unto the laws and statutes 
of this realm, and to all and singular the contents of the same.” 
Natural justice, in fact, required that the defendants, when in this 
country, should be subject to its laws. The question then was, what 
were the rights of patentees’ The Crown had, in this kingdom, al- 
ways exercised the right of interfering with the trade of the coun- 
try, and had at a former period exercised that power very prejudi- 
cially. The abuse of this power had been restrained by the statute 
of James. Inthe case of the monopolies reported by Sir Edward 
Coke, it was held that the Crown had power to grant an exclusive 
right of trading for a reasonable period, and this was limited by the 
statute for the term of fourteen years. The statute did not, however, 
create, but control the power of the Crown to grant patents; but 
the patentees derived their rights, not from the statute, but from the 
grant of the Crown. What, then, were the words of the patent? 
“The Crown thereby gave the patentee, his executors, administra- 
tors, and assigns, special license, full power, sole privilege, and au- 
thority, that he, the said patentee, his executors, administrators, and 
assigns, and every one of them, by himself and themselves, or by 
his and their deputy or deputies, servants, agents, or such others as 
he the said patentee, his executors, administrators, or assigns, should 
at any time agree with, and no others, from time to time, and at all 
times thereafter during the term of years therein expressed, should 
and lawfully might make, use, exercise, and vend his said invention 
within that part of the United Kingdom of Great Britain and Ire- 
land called England, the dominion of Wales, and town of Berwick- 
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upon-T'weed, in such manner as to him, the said patentee, his execu- 
tors, administrators, and assigns, or any of them, should in his or 
their discretion seem meet.” Now, foreigners, as well as British 
subjects, were liable to actions for injuries to the civil rights of 
British subjects ; and there was no reason why they should not be 
equally liable to action for the infringement of the right thus grant- 
ed. If that were so, there was equally no reason why the jurisdic- 
tion of this Court should not be appealed to against them. The 
right would, in former times, have been enforced, in aid of the King’s 
grant, by proceedings in the Star Chamber. In the course of the 
argument he had inquired whether, if a locomotive engine on 
a railway, the subject of a patent in England, but for which 
no patent had been obtained in Scotland, were made in the lat- 
ter country, it could be allowed to run into England without any 
objection on the ground of the infringement of the English patent ; 
or, if the invention had been the subject of a patent in England, 
but not in Ireland, the vessel would be permitted to trade between 
Dublin and Liverpool without any such objection. The answer giv- 
en to this was, that the prior use of a patent in Scotland would be 
fatal to a patent obtained in England, but that -such would not be 
the case if the prior use were in a foreign country. This was not, 
however, an answer to the observation. In one case the result 
would depend on the previous knowledge of the invention—in the 
other case, on the effect of the patent. ‘The remarks of Lord Eldon, 
in the case of the Bibles—* Richardson v. the University of Oxford” 
—-had been referred to on the cases of necessity which arise for al- 
lowing a user of the subject of a patent, and it was said that this 
was such a user as the Court would not restrain. There might, no 
doubt, be such cases of necessity, and perhaps the case suggested of 
a foreign ship stranded on the English coast might be such a case. 
It must be remembered that foreigners were at liberty to apply for 
and obtain patents in this country with the same privileges -as 
British subjects. If foreign inventors did not take this step, they, 
to that extent at least, withheld the use of their invention from the 
subjects of this country; and, if they were restrained from using 
their own inventions in this country, such inventions being the sub- 
jects of patents granted to other persons, they had nothing taken 
from them by that restraint, for, if the patent were valid, the right 
of using their inventions in this country was one which they had 
never enjoyed. It had been argued that any interposition of this 
Court might be met by similar restraints on our ships abroad ; but 
this question resolved itself into one of national policy. It wasa 
proper subject for the consideration of the Legislature; but it was 
the duty of this Court to administer the law, and not to make it. 
He was of opinion that the facts stated did not afford a sufficient 
ground for refusing the injunction.” 

The injunction was granted restraining the said company from 
using the propeller in Great Britain and Ireland, until licensed by 
Lowe. the patentee. 
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Superior Court. 
(City of New York.) 
Special Term, 1852. 
Before Mr. Justice DUER. 
MOTION FOR INJUNCTION——-LOTTERY. 


No injunction will be issued, when it appears upon the face of the plaintiff’s complaint, that he 
has no interest that can be injured or affected by the act which he seeks to restrain, nor 
will it be issued, when his claim for relief is founded upon a contract which, by his own 
showing, is illegal. 

The subscribers to the Art Union have no interest, legal or equitable, in the property of the 
association. 

If the annual distribution of the works of art belonging to the association is a lottery, prohibit- 
ed by law, each subscriber, by his purchase of a share, becomes a “ particeps criminis.”’ 
Where a statutory forfeiture attaches upon the commission of an offence, the title of the owner 

of the property is from that time wholly divested. 

If the annual distribution provided for in the constitution of the Art Union is an illegal lot- 
tery, the works of art that have been offered for distribution, are now, by force of the statu- 
tory forfeiture, the exclusive property of the State. 

Held, that upon the face of his complaint, the plaintiff had no title to relief. 

Temporary injunction dissolved—motion for permanent injunction denied. 


The complainant alleged as follows :— 


“That by an act of the Legislature of the State of New York, 

assed at a session of the Legislature held at Albany, in the State of 

ewYork, in the year 1840, entitled “An Act to incorporate the Apol- 
lo Association, for the promotion of the fine arts,” it was enacted that 
John W. Francis, James Herring, John H. Gourlie, George Bruce, 
Augustus Guell, John P. Ridner, John P. Nesmith, Thomas N. Camp- 
bell, Prosper M. Wetmore, and such other persons as then were, or 
might thereafter from time to time become, associated with them, 
were thereby constituted a body corporate by the name of the Apollo 
Association, for the purpose of the promotion of the fine arts within 
the United States. That the corporation thereby created might ac- 
quire, hold, and purchase real and personal estate, but the whole in- 
come of ‘such real and personal estate should not exceed $10,000. 
That the said association should have power to make, from time to 
time, such a constitution, by-laws, and regulations, as they should 
judge proper for the election of officers, for the prescribing their re- 
spective functions, and the mode of discharging the same, for the 
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admission of new members into the said association, for the govern- 
ment of the members and officers thereof, for regulating the annual 
rate of contributions towards the funds thereof, appointing the times 
and places of meeting for managing the affairs of said association, 
and for suspending or expelling such officers and members as should 
neglect or refuse to comply with the constitution, by-laws, and regu- 
lations thereof. That the officers of the said association should con- 
sist of a president, a corresponding secretary, a recording secretary, 
a treasurer, a committee of management consisting of fifteen mem- 
bers who were not professional artists, and such other officers as the 
said association might deem necessary ; who should be annually cho- 
sen by a plurality of votes, on the third Monday in December; and 
if the annual election should not be holden on that day, then it should 
be lawful to make such election on any other day, on due notice 
being given to the members, of the intention to hold such election, 
and there being present, at the time and place designated, fifty mem- 
bers of the association ; and in case a vacancy should take placé be- 
tween the annual meetings, then it should be lawful for such vacan- 
cy to be filled by the officers and committee of management, at any 
regular meeting of said committee ; and the person or persons so 
chosen should continue in office until the next annual election, or 
until others were chosen in their places. That that act should con- 
tinue in force for the period of twenty-one years, subject, however, 
to amendments, modifications, or repeal, by the Legislature. That 
the said corporation should possess the general powers, and be sub- 
ject to the restrictions and liabilities prescribed in the third title of 
the eighteenth chapter of the first part of the Revised Statutes. 
That soon after the passing of the said act of incorporation, the indi- 
viduals in the said act named, or some of them, made a constitu- 
tion, by-laws, and regulations, for the purpose in the said act named ; 
and afterwards, and on or about the twenty-third day of December, 
1843, amended the said constitution ; and the said constitution, and 
the amendments thereto, were then adopted, and continued in force 
thenceforth, and until the 20th day of December, 1847. That by the 
act incorporating said company, there is no authority or power what- 
ever conferred upon the said association, nor upon the committee of 
management thereof, to make any distribution of the funds or pro- 
perty of said corporation. That in and by the said constitution, it 
was, among other things, provided as follows :— 

Art. 1. Every subscriber of five dollars, or more, per annum, shall 
be a member of this association, and shall be entitled to the privi- 
leges of membership. 

Art. 8. The Committee of Management shall have in charge the 
general supervision and management of the interests and affairs of 
the association; they shall purchase such works of art, executed by 
artists in the United States, or by American artists abroad, as they 
may think worthy of selection, and as the state of the treasury shall 
warrant. 

Art. 9. The fund raised by annual subscriptions shall be appropri- 
ated under the direction of the Committee of Management; and 
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when by them delegated by the executive committee to defraying 
the necessary expenses of the association, to the purchasing of the 
works of art under the eighth article, and to defray the expenses of 
publishing annually an engraving for distribution among associates. 

Art. 10. At the annual meeting of the association in December, 
the works of art purchased during the year shall become by lot pub- 
licly determined the property of individual members, each member 
being entitled to one chance or share in such distribution for each 
five dollars by him subscribed and paid. That, under the tenth arti- 
cle of said constitution, the mode of distribution adopted by the com- 
mittee of management was this: the works of art purchased and 
intended to be distributed by lot were severally numbered, and tick- 
ets with numbers representing them were placed in a portable 
box or wheel; the names of the members of said association, or the 
numbers on the tickets given to the several members at the time of 
their subscription, and which were also attached to their names on 
the books of the association who had paid their subscriptions, were 
put upon similar tickets in another box or wheel ; each member be- 
ing entitled to one chance for each five dollars subscribed and paid. 
Two persons were designated to manage the drawings, one of whom 
would draw a ticket from the box or wheel of members correspond- 
ing with the numbers on the paintings or works of art to be distribut- 
ed, and the other person would, at the same time, draw a ticket from 
the box or wheel containing the subscribers’ names, or the numbers 
of their tickets, and place opposite to their names in the books of 
said association, and the subscribers whose names or numbers were 
so drawn from the box or wheel containing the names or num- 
bers of the subscribers, were severally declared to be the owners of 
the work of art which was marked by the number designated on 
said ticket as a prize, which was drawn from said box or wheel at 
the same time that his or her name or number was drawn from the 
other box or wheel, and said work of art was afterwards delivered 
to such person, as his or her private property. This process was re- 
peated by drawing a ticket from the box or wheel of tickets con- 
taining the numbers of said works of art, and a name from the box 
of names or numbers of the subscribers, and the results declared, 
until the tickets were all drawn from said box or wheel which 
contained the tickets with numbers thereon of the works of arts to 
be distributed. That by these means a few of the subscribers to 
said association obtained all the works of art so distributed, and the 
large proportion of said subscribers were thereby attempted to be 
deprived of all their right and interest therein. That such constitu- 
tion and the proceedings so had under the same, were in express 
violation of the statute against raffling and lotteries, and were 
wholly unauthorised by said act of incorporation. That by another 
act of the Legislature of the State of NewYork, passed at a session of 
the said Legislature, held at Albany, in the State of N. Y., in the year 
1844, by a two-third vote, entitled “ An Act to amend the act, to in- 
corporate the Apollo Association for the promotion of the fine arts,” 
passed May 7th, 1840, it was enacted that the name of the Apollo 
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Association, for the promotion of the fine arts in the United States, 
was thereby changed to the American Art Union, and that the dis- 
tribution of the works of art belonging to the said association. pro- 
vided for in the constitution thereof, and the annual election of offi- 
cers, should be held on the Friday preceding the 25th day of Decem- 
ber in each year, instead of the time stated in the fourth section of 
the act thereby amended, and that that act should take effect im- 
mediately. The plaintiff shows to the Court, upon information and 
belief, that the constitution of said association, which was in exist- 
ence at the date of the passage of said act, was the constitution 
abovementioned, and that the mode of distribution provided for and 
practised under said constitution, was by lottery, and conducted in 
the manner hereinbefore set forth in that behalf. That said consti- 
tution was not exhibited to the Legislature, nor was it in any man- 
ner communicated to them, before, or at the time of passing said 
act, that the mode of distribution, as well as an actual distribution 
of works of art belonging to said association which were covertly 
sought to be authorised or sanctioned by said last mentioned act, 
were to be by lottery, or by means of lot or chance among a few of 
the members of the said association, at the expense of the large ma- 
jority of said members. ‘That, as plaintiff is informed and believes, 
so much of said lastmentioned act as provides that the distribution 
of works of art belonging to said association, provided for in the 
constitution thereof, should be had on the Friday preceding the 25th 
day of December in each year, was inoperative and void for uncer- 
tainty. That if said provision might be operative, by means of its 
reference to, and its adoption of the mode of distribution provided 
in said constitution, then such provision was void, because the con- 
stitution of the State of New York, then in force, in the eleventh 
section of the seventh article thereof, expressly prohibited the Legis- 
lature from authorising any lottery in this State, and the act so passed, 
taken in connection with the constitution of said association, therein 
referred to, was an attempt by the Legislature to authorise a lottery 
of works of art within this State. That by another act of the Legis- 
lature of the State of New York, passed at a session of the Legis- 
lature held at Albany, in the State of New York, in the year 1847, 
entitled, “ An Act further to amend the act to incorporate the Apollo 
Association for the promotion of the fine arts,” passed May 7, 1840, 
it was enacted that the second section of the act entitled “ An Act to 
incorporate the Apollo Association for the promotion of the fine arts,” . 
passed May 7, 1840, was thereby amended so as to read as follows : 
* Section 2. The corporation hereby created may acquire, hold, pur- 
chase, mortgage, and sell real and personal estate, but the whole 
income of such real and personal estate shall not exceed $10,000.” 
That the third section of the said act was thereby amended so as to 
read as follows :-—* Section 3. The business of the said corporation 
shall be conducted by a Committee of Management, to consist of 
twenty-one members, who are not professional artists, who shall be 
chosen at the annual meeting of the association, as follows :—At 
the next annual meeting there shall be chosen twenty-one members 














136 THE NEW-YORK LEGAL OBSERVER. 





Superior Court—James Gordon Bennett v. The American Art Union and others. 





of such committee, who shall be immediately divided by lot into 
three equal classes, and the first class shall hold one year, the second 
class two years, and the third class three years ; and thereafter seven 
shall be chosen annually, to hold for three years, and until others 
are chosen to fill their places. The committee of management shall 
have power to make, from time to time, such a constitution, by-laws, 
and regulations, as they shall judge proper for the election of offi- 
cers, for prescribing their respective functions and the mode of dis- 
charging the same, for the admission of new members into the said 
association, for the government of the officers and members thereof, 
for regulating the annual rate of contributions towards the funds 
thereof, for appointing the times and places of meeting of said asso- 
ciation, and of the Committee of Management, and for suspending 
and expelling such officers and members as shall neglect or refuse 
to comply with the constitution, by-laws, and regulations.” That 
the fourth section of the said act was thereby amended so as to read 
as follows :——“ Section 4. The officers of said association shall be a 
president, a corresponding secretary, a recording secretary, and a 
treasurer, who shall be chosen by and from the committee of man- 
agement, annually, and such other officers and agents as the com- 
mittee of management may see fit to appoint or employ, and in case 
a vacancy in the officers or committee of management shall take 
place between the annual meetings, the same may be filled by the 
committee of management at any regular meeting of said commit- 
tee, and the person or persons so chosen shall continue in office, un- 
til the next annual election, or until others are chosen in their 
places,” and that that act should take effect immediately. That the 
said lastmentioned act has never been modified, amended, or repeal- 
ed, by the Legislature, and the same from the time of the passage 
thereof, has always been and still is in full force and effect. That 
after the passing of the said lastmentioned act, and at the next annual 
meeting of the said association, held on the 20th day of December, 
1847, a committee of management, consisting of twenty-one mem- 
bers, who were not professional artists, and whose names are to the 
plaintiff unknown, were duly chosen, and the members of the said 
committee were immediately divided by lot into three equal classes. 
That the said committee so chosen as last aforesaid, did, on the said 
20th day of December, 1847, make a constitution for the purpeses 
in the said lastmentioned act. That in and by the constitution so 
made as last aforesaid, it was and is provided and declared among 
other things, to the tenor and effect following, that is to say :—That 
every subscriber of five dollars or more per annum should be a 
member of the said American Art Union, and after the payment 
thereof should be entitled to all the privileges of membership for the 
residue of the calendar year, and that there should be a stated meet- 
ing of the members on the Friday evening next before Christmas, 
at such place as the committee of management should direct, to be 
called the annual meeting of the association, when the distribution 
of the works of art and the election of the members of the commit- 
tee of management should take place, and that the committee of 
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management then and there elected, should meet on the Monday 
evening next after such annual meeting, and then and there choose 
from their number the officers of the said association for the year 
then next, and that the real and personal property of the associa- 
tion should be under the care of and subject to the disposal of the 
committee of management, for the time being, and should be held 
by such committee for the benefit of the said association, and that 
the net funds of the said association should be applied first to the 
purchase or production of fine engravings, or other works of Ameri- 
can art annually, which should be distributed equally to all the mem- 
bers for each year, respectively ; and secondly, to the purchase or 
production of works of American art, principally paintings, to be 
distributed publicly at the annual meeting of the said association, 
among the members for the current year by lot—that each mem- 
ber should have one share for every sum of five dollars paid by 
him—and that the purchase, production, and time and mode of 
distribution of the said works of art, should be under the direction, 
regulation and control of the committee of management for the 
time being—and that the real and personal property of the institu- 
tion should be under the care and subject to the disposal of the com- 
mittee of management, for the benefit of the institution, and on any 
dissolution of the institution after paying all its debts, the whole re- 
maining property should be distributed among the persons who 
should be members at the time of such dissolution in proportion to 
the amount theretofore paid by them respectively to the funds of 
the institution. That afterwards, and on the 22d day of December, 
1848, an annual meeting of the said association held at the Taber- 
nacle, in the city of New York, at which said meeting, certain seven 
persons, whose names are to the plaintiff unknown, all of the said 
city of New York, and neither of them being a professional artist, 
were elected members of the committee of management of the 
said association, for the year then next, in lieu of the seven mem- 
bers of the said committee whose term of office then expired ; and 
the said persons elected as last aforesaid, respectively assented to 
such election, and consented to become members of such committee, 
and they and each of them thence became and were and acted as 
members of the said committee. That a meeting of the committee of 
management of the said institution was held on the 25th day of De- 
cember, 1848, being the Monday after the annual meeting last- 
mentioned, when and where the said lastmentioned committee chose 
from their number the officers of the said association for the year 
then next; but what officers in particular were chosen, or who 
were such officers, is to the plaintiff unknown. That on the 20th 
day of December, 1850, being the Friday next before Christmas, in 
the year last aforesaid, there was an annual meeting of the said as- 
sociation at Tripler Hall, in the city of New York; and at such 
meeting, the defendant, the said Abram M. Cozzens, the then presi- 
dent of the said association, announced to the members of the said 
association, that the term of office of seven of the then members of 
their committee of management of the said asoociation, then and 
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there expired, and that the seven members whose term of office ex- 
pired, as last aforesaid, were named William J. Hoppin, Charles P. 
Daly, Abraham M. Cozzens, John P. Ridner, Marshall O. Roberts, 
Nathaniel Jarvis the younger, and Frederick A. Coe, being seven of 
the defendants in this action ; and the said lastnamed seven persons 
were then and there re-elected members of the committee of man- 
agement of the said association, and the said persons so re-elected, 
severally and respectively, consented to become and act as members 
of the committee of management of the said association, and they 
thenceforth became and were, and acted, as members of such com- 
mittee ; and they, together with the other defendants, Robert Kelly, 
Andrew Warner, Benjamin H. Jarvis, John H. Austin, William H. 
Appleton, Evart A. Duyckink, Erastus C. Benedict, Henry J. Ray- 
mond, William B. Deen, George W. Austen, George Curtis, William 
A. Butler, Charles H. Russell, and George Treadwell, became and 
were the committee of management of and for the said association. 
That the said lastnamed committee of management, on the 23d day 
of Dec., 1850, being the Monday next after the said lastnamed annual 
meeting, held a meeting for the purpose of electing from among their 
number the officers of the said association for the then next year, 
and that at such meeting the said defendant, Abraham M. Cozzens, 
was chosen president, the said George W. Austin was chosen trea- 
surer, andthe said defendants, Erastus C. Benedict, William J. 
Hoppins, Frederick A. Coe, Andrew Warner, and Benjamin H. 
Jarvis, the executive committee of the said association. That after 
the said annual meeting last named, it became and was the duty of 
the said lastnamed committee of management, among other things, 
to apply the net funds of the said association, first, to the purchase 
or production of fine engravings or other works of American art, 
and, secondly, to the purchase or production of works of American 
art, principally paintings, and to cause an annual meeting of the 
said association to be held on the 19th day of December, 1851, being 
the Friday next before the Christmas of that year; that on the said 
19th day of December, 1851, the term of office of seven of the in- 
dividual defendants above named as members of the said com- 
mittee of management, ceased, and they thenceforth ceased to be 
members of the said committee of management, but which seven of 
the members of the said committee is unknown to the plaintiff, save 
that is other seven than the seven elected on the 2lst day of De- 
cember, 1849; that on the 23d day of December, 1851, being the 
Monday next after the Friday next before Christmas of that year, 
the term of office of the said officers of the said association, elected 
on the said 20th day of December, 1850, expired. That the said 
Robert Kelly, Abraham M. Cozzens, Andrew Warner, Marshall O. 
Roberts, Benjamin H. Austin, Frederick A. Coe, John H. Austin, 
Charles P. Daly, William H. Appleton, William J. Hoppin, Evart A. 
Duyckink, Erastus C. Benedict, Henry J. Raymond, William B. Deen, 
George W. Austin, George Curtis, William A. Butler, Charles H. 
Russell, George Treadwell, John P. Ridner, and Nathaniel Jarvis, 
the younger, while they were the committee of management of the 
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said association, in disregard of their duty in that behalf, did not and 
would not cause an annual meeting of the said association to be held 
on the Friday next before the Christmas of the year 1851, and no 
annual meeting of the said association for the year 1851 has ever 
been held or attempted to be held, and the beforementioned mem- 
bers of the said committee of management, whose term of office 
expired on the said Friday next before Christmas, 1851, and the said 
officers of the said association, whose term of office expired on the 
Monday next after the Friday next before Christmas of the year 
1851, have not, nor have either of them, been re-elected, nor have 
another or others been elected to fill the places of the said members 
of the said committee, and the said officers, or any or either of them, 
and that ever since the said Friday next before Christmas of the 
year 1851, in violation of the charter and constitution of the said 
American Art Union, the committee of management of the said as- 
sociation has consisted, and still consists, of fourteen legal members 
and no more ; and since the Monday next after the Friday next be- 
fore Christmas, 1851, there have not been any officers, and are not 
now any officers of the said association legally qualified to act in 
the affairs and concerns of the said association. That since the said 
Friday next before Christmas of 1851, the said seven members of 
the committee whose term of office expired on that day, notwith- 
standing their terms of office expired at the time and as aforesaid, 
have continued and still continue to act as members of the commit- 
tee of management of the said association, in like manner as though 
their term of office had not expired. That since the Monday next 
after the Friday next before Christmas, 1851, notwithstanding their 
terms of office expired at the time and as aforesaid, the said Abra- 
ham M. Cozzens has continued, and still continues, to act as the 
president of the said association, and the said George W. Austin has 
continued, and still continues, to act as the treasurer of the said asso- 
ciation. That on, or soon after the 20th day of December, 1850, the 
defendants, the said Robert Kelly, Abraham M. Cozzens, Andrew 
Warner, Marshall O. Roberts, Benjamin H. Jarvis, Frederick A. 
Coe, John H. Austen, Charles P. Daly, William H. Appleton, Wil- 
liam J. Hoppin, Evert A. Duyckink, Erastus C. Benedict, Henry J. 
Raymond, William b. Deen, George W. Austen, George Curtis, Wil- 
liam A. Butler, Charles H. Russell, George Tredwell, John P. Ridner, 
and Nathaniel Jarvis the younger, by virtue and under color of their 
office, as the committee of management of the said association, pos- 
sessed themselves of real and personal property of the said Ameri- 
can Art Union, to the amount of several thousand dollars, but what 
amount in particular the plaintiff is unable to state. That since the 
said 20th day of December, 1850, and until the 20th day of Decem- 
ber, 1851, the said lastnamed defendants, as such committee of 
management, collected and received from the members and the sub- 
scribers to the said association, to be applied to the purposes of the 
said association, the sum of more than $50,000, and that since the 
said 23d day of December, 1851, the said last named defendants have 
continued to collect and receive subscriptions for and on account of 
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the association, to an amount of several hundred dollars. That the 
said last named defendants have now in their possession, or under 
their management and control, various sums of money, and real and 
personal property belonging to the association, to the amount of se- 
veral thousands of dollars. That between the 20th day of December, 
1850, and the 20th day of December, 1851, the said defendants last 
named, in disregard of their duties as the committee of manage- 
ment of the said American Art Union, expended, and caused to be 
expended, various large sums of money, for purposes not warranted 
by either the charter, constitution or by-laws of the said association, 
and for purposes contrary to the constitution and laws of this State, 
and that the defendants still continue, and threaten to continue to 
expend the monies of the said association in such illegal manner. 
That the said lastnamed defendants have unlawfully, in the 
name of the said association, incurred divers debts, which have be- 
come, and are, charges and incumbrances upon and against the pro- 
perty of, or claims against the said association, and which said debts 
the said last named defendants allege themselves unable to pay, un- 
less supplied by subscribers and members with additional funds for 
that purpose, and have called upon and requested the members and 
subscribers to the said association to pay to them, the said last- 
named defendants, the sum of five dollars in addition to the amount 
already subscribed and paid by the said members or subscribers, to 
the last named defendants ; and that the said last named defendants 
allege such additional payment to be necessary to enable them to 
discharge the debts due and owing by the said association, and to 
enable the said defendants to fulfil the promises by them made to the 
members and subscribers to the said association. The plaintiff fur- 
ther shows that yearly, and in the month of December, in the year 
1843, to, and including, the month of December, in the year 1850, 
the committee of management of said association, without any valid 
or lawful power or authority so to do, contained in the charter of 
said association, and in violation of the constitution of this State, 
and of the statutes thereof, against raffling and lotteries, have put 
up, to be disposed by lot or chance, among the members of said 
association, a large number of paintings and works of art, the pro- 
perty of said association, and procured with the funds belonging to 
the said corporation, and that such lotteries have severally been 
publicly conducted under the direction of the committee of man- 
agement, and the drawings thereof, respectively, have been made in 
the manner substantially as hereinbefore stated in that behalf. That 
the subscribers whose names or numbers happened to be drawn 
out of one box or wheel, at the same time that a ticket was drawn 
out of thé other box or wheel, with the number of a picture or work 
of art written upon it, were declared to have drawn the picture or 
work so numbered, as prizes, and the same were delivered by said 
committee of management, or under their direction, to the persons 
so favored by fortune, as such prizes, to be held and enjoyed as their 
separate and individual property. ‘That the members of said asso- 
ciation, whose names or numbers happened not to be drawn out of 
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the wheel or box which contained the names or numbers of mem- 
bers at the same time that tickets were drawn out of the wheel or 
box containing the tickets, with numbers of works of art: marked 
upon them, were declared to have drawn or taken nothing upon said 
distribution, and to have thereby forfeited all right to and in- 
terest in the property of said association put up at the drawings of 
said lotteries respectively. That the committee of management of 
said association, composed of the said last named defendants, have 
publicly announced that it is their intention, and the plaintiff, on his 
information and belief, alleges that it is the intention, of the last 
named defendants, unless restrained by the order of this honorable 
Court, to cause the personal property of the said association, now in 
the possession, or under the management and control of the said de- 
fendants, or the principal part thereof, to be distributed by lot or 
chance, and by means of a lottery or game of chance, and in the 
manner substantially as above described, among the members or 
subscribers of the said association, on the 30th day of March, 1852; 

that notice of said intention is posted at the rooms of said associa- 
tion, and a copy thereof is hereto annexed, forming a part hereof. 
That if the said defendants carry into effect such their intention, the 
whole of the said personal property of the said association, or the 
greater part thereof, amounting in value to several thousand dollars, 
will be and become forfeited, and will be wholly and irretrievably 
lost to the great majority of the members and subscribers of the said 
association, who are equally entitled thereto; that the members or 
subscribers, or by whatever name the persons who have contributed 
to the funds of the association, and who are now entitled to partici- 
pate therein, may be called, exceed in number ten thousand, and 
that it would be impossible to make them all parties to this action. 
That some time in the year 1840, one Richard M. Hoe became a 
member of and subscriber to the said American Art Union, by its 
then name of the Apollo Association; that he subscribed thereto 
for the purpose of promoting the fine arts in the United States, and 
that he has continued to be such member and subscriber yearly, and 
every year, for the purpose last mentioned, thenceforth and during the 
year 1851, and has, during all the time last aforesaid, duly and regu- 
larly in all things conformed to the charter, constitution, by-laws, 
and regulations of the said association, and has duly and regularly 
each year, during the period last aforesaid, paid the sum of $5 into 
the funds of said association, for the sole purpose aforesaid, and in 
the full belief of the integrity of the said several committees of 
management of the said association, and that they would faithfully 
and in a Jawful manner execute the trusts and duties belonging to 
their offices as members of such committee, and would not waste or 
misapply the funds of the said association, or violate the’ constitu- 
tion and laws of this State. That said Richard M, Hoé dia, on the 
28th day of May, 1851, pay and subscribe to the funds’ of the said 
association, the sum of $5. That the said lastname” cclamittee 
of management, and the members thereof, did not "faithfully and in a 
lawful manner execute the trusts and duties belonging to their of- 
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fices, as members of such committee, and have wasted and misap- 
plied the funds of the said association, and so acted that the charter 
of the said association, or their personal representatives or assigns, 
are entitled, after payment of all debts of the said association, to a 
distribution of the property, real and personal, of the said associa- 
tion, according to the amount paid in by each member into the funds 
of the said association. The plaintiff further shows that all the 
matters above alleged are averred upon the information and belief 
of the plaintiff. That by an instrument in writing, under the hand 
and seal of the said Richard M. Hoe, dated the twentieth day of 
February, 1852, the said Richard M. Hoe assigned to the plaintiff all 
his right, title and interest, of, in, to, or against, the property and 
effects of the said association, or the said defendants, in respect of 
the payments by the said Richard M. Hoe, made to the funds of the 
said association. That the plaintiff is now the rightful holder and 
owner of the interests of the said Richard M. Hoe, which he had 
on the twentieth day of February, 1852, and is entitled to all the 
rights and privileges in respect of the payments made to the funds 
of the said association by the said Richard M. Hoe, in as full and 
beneficial a manner as the said Richard M. Hoe would or might 
have possessed the same, if the said assignment had not been made 
byhim. The plaintiff further shows that under the provisions of the 
amended charter of said association the subscribers thereto have no 
power to take the property and effects of the said association out of 
the hands of the said Committee of Management. That if a meet- 
ing of said subscribers and shareholders could be convened for that 
purpose, they have no power or authority to elect more than seven 
members of said committee, and fourteen members of the Committee 
of Management who have committed, and who have threatened to 
commit, the waste and misapplication of the funds and property of 
said corporation, will remain in office under said charter, and wil! 
continue to be a majority of said committee ; that said Committee of 
Management having direction of the affairs of said corporation, will 
not institute, nor suffer to be instituted, in the name of the said cor- 
poration, against themselves or any of them, any action to compel 
the said committee, or any members thereof, to account for, and 
make satisfaction to the members of said association, for the funds 
and property thereof wrongfully, and unauthorisedly, and knowingly, 
and wilfully wasted or misappropriated, nor for the abuses of the rights 
and privileges of the shareholderstherein; nor to prevent the said com- 
mittee from making the distribution, by means of a lottery, of the large 
part of the property of said corporation, which they threaten to make 
on the said thirtieth day of March, 1852 ; that the persons who consti- 
tuted the Committee of Management, and who are defendants herein, 
have the ¢er:trol of said corporation ; and that no action to correct 
or to prevent the waste or misapplication of the corporate property 
or funds can De browght in the name of said corporation ; and that 
the wrongs done, and threatened to be done, can be redressed only 
by an action by the shareholders in, or members of, said corporation. 
The plaintiff further shows that he is greatly apprehensive that the 
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said Committee of Management of said association will make such 
illegal and unauthorised distribution of the paintings and works of 
art belonging to said association, ‘by lot, or by means of a lottery, on 
the said thirteenth day of March, 1852, or at some time during the 
pendancy of the action, unless they shall be restrained from so doing 
by the preliminary injunction order of this court. The plaintiff, 
therefore, prays judgment that an account may be taken of all 
monies received by John P. Ridner, William J. Hoppin, Abraham M. 
Cozzens, Marshall O. Roberts, Frederick A. Coe, Charles P. Daly, 
Nathaniel Jarvis, Jr., Robert Kelly, Andrew Warner, Benjamin H.. 
‘Jarvis, John H. Austen, William H. Appleton, Evert A. Duyckink, 
George Tredwell, George W. Austen, William A. Butler, Henry J. 
Raymond, Erastus C. Benedict, William B. Deen, George Curtis, 
Charles H. Russell, or any of them, or by any agent or agents ap- 
pointed by them, or appointed by or acting for said association during 
the time the parties above named have constituted or acted as the 
Committee of Management thereof, for the use of the said corpora- 
tion or association or which, but for their wilfu! default might have 
been received, and of all expenditures or appropriations made thereof,. 
or any part thereof. That an account of the losses and expenses 
sustained or incurred by the fund or property of said corporation by, 
through, or in consequence of any improper or unauthorised and 
illegal dealings or transactions of the said defendants or any of them 
in the name of said association, or otherwise, with the moneys, lands 
and property of the said corporation may also be taken, and tnat the 
said defendants, or such of them, as may be justly liable to make 
good the same, may be respectively adjudged to pay the amount 
thereof. That an account may be taken of all the property and 
effects of the said corporation, and that a sufficient part of said pro- 
perty may be applied in liquidating the debts and existing liabilities 
of said corporation, and the residue secured for its benefit, so as to 
protect the just rights and interests of the shareholders therein. 
That for this purpose, a receiver may be appointed to take possession 
of, recover and get in the lands, property and effects of the said 
American Art Union ; and that the defendants above named, and 
each of them, may be ordered by the Court to deliver up to such 
receiver the property and effects of said corporation, and all books 
of account, deeds, documents, muniments, and vouchers belonging to 
said corporation. And that the said defendants may be restrained 
by injunction order from disposing of or putting up in any way or 
manner to be disposed of, by any lot or chance, any pictures, works 
of art, or other property belong to the said American Art Union or 
under their control, and from making distribution on the thirtieth 
of March, 1852, as announced or published, until the further rule of 
the Court. That it may be further adjudged that the object and 
purposes for which the said corporation was established, have failed 
through the neglect and misconduct of the defendants, and that after 
the payment of the debts and liabilities properly incurred by the 
defendants on behalf of the said -corporation, the property of said 
corporation may be disposed or-under the direction of the Court, and 
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its proceeds divided and distributed between the shareholders of said 
corporation, according to their respective rights and interests therein. 
And that the defendants may pay the costs of this action; or that 
the plaintiff may have such other or such further relief as the case 
may entitle him to, or as to the Court shall seem proper. 


A temporary injunction had been granted by Mr. Justice Oakley, 
restraining the managers and officers of the Art Union from disposing 
of the works of art and other property of the institution. 

Motion was now made to make the temporary injunction per- 
manent. 


E. Sandford, tor plaintiff. 
C. O’ Connor, for defendants. 


Durer, J.—l am satisfied, for reasons that | shall proceed to state, 
that the plaintiff, upon the face of his complaint, has no title to the 
relief which he seeks, and consequently that the temporary injunc- 
tion which has been granted must be dissolved and the motion for 
a permanent injunction be denied. 

It is true that the learned counsel for the defendants, in the full 
confidence that the proceedings of the Art-Union have been in strict 
conformity to the constitution and laws of the State, and as such 
would be sustained by the judgment of the Court, has expressed his 
willingness to waive all objections as to the right of the plaintiff to 
maintain the suit—but in my opinion the objections cannot be so 
waived as to deprive the Court of the power, or release it from the 
duty of considering them. There are numerous cases in which the 
eyes of a judge are not to be closed because the parties are willing 
that he should not see. Although in this case there can be no suspi- 
cion of a collusion between the parties, yet if the plaintiff must be 
considered as a stranger, having no interest which the law can 
recognise and protect, there is in reality no controversy which the 
Court is bound to determine, and still less can the plaintiff have any 
right to the decree which he asks, if he seeks to be relieved from the 
consequences of an agreement which he not only admits, but avers 
to be unlawful, and, by his own showing, has himself shared in that 
violation of the law which in his complaint he has charged upon 
the defendants. A plaintiff is never entitled to an injunction unless 
it is apparent that he has some interest that may be injuriously affected 
by the act which he seeks to restrain, and when his claim arises from 
an illegal contract to which he was a voluntary party, the maxim, 
“in pari-delicto portior est conditio defendentis,” is the stern reply that 
dismisses his complaint. 

The plaintiff claims as the assignee of the share and interest of 
an annual subscriber to the Art Union, and the object of his com- 
plaint is to restrain the distribution by lot of the paintings and other 
works of art which that corporation and its managers have purchased, 
with the funds of the subscribers, during the past year, in order that 
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this property may be disposed of under the direction of this Court 
and the proceeds be distributed among the shareholders according to 
their respective rights and interest. The grounds upon which this 
relief is sought evidently are that the subscribers and shareholders 
in the Art Union, in i: ete to the sums which they have contri- 
buted, are the true owners of the werks of art, to the purchase of 
which these funds oe e been applied, and as such owners may justly 
interfere to prevent the distribution of their property, in a mode, 
which it is alleged, dhe at the constitution and laws of the State ex- 
pressly and strictly prohibit. 

I deem it needless to enquire whether the shares of the annual 
subscribers to the Art Union are in their nature transferable, but for 
the purposes of this _ ion shall assume that the plaintiff, as an 
assignee, is clothed with all the rights and privileges of an original 
subscriber ; but it is not pretended that he stands in any better situa- 
tion than such a subscriber, so as to be entitled to a relief that must 
have.been denied to the person from whom he purchased. The sim- 
plest mode, therefore, of considering the case is to treat him as a 
subscriber. 

The first question, then, is whether the annual subscribers to the 
Art Union have any right of property, any interest, legal or equitable, 
in the paintings or other works of art to the purchase of which a 
portion of the funds of the society is annually devoted, and it is ma- 
nifest, upon a very slight considera tion, that this question ean only be 
solved bya resort to the charter of the society ; ; or, if the charter is silent, 
to its constitution and by-laws. It is by no means universally true, 
as was quietly assu on upon the argument, that at common law 
individual corporators have any pe rsonal interest in the propei rcy of 
the corporation of whieh they are members; whether they have so 
or not depends entirely upon the nature of the corporation. As a 
general rale, the whole title, legal and equitable, is vested in the 
corporation itself, nor have the individual members any other or 
greater interest than that which expressly or impliedly is given to 
them by the provisions of its charter, or of the constitution and by- 
laws, which, in the proper exe reise of its corporate powers, it may 
have adopted. This is true even where the cor porators are such by 
a permanent title, and it is emphatically so, when it is only by force 
of an annual subscription that they are corporators at all, and their 

rights as such expire with the year to which the subscription relates. 

“The annual subscribers to the Art Union have presumptively no 
more right to the corporate property th: un the annual subscribers to a 
religious or charitable soci ety—a Bible or Tract society—a dispen- 
sary or hospital. The sums which they subscribe are mere donations 
to be applied to the purposes for which the society is organised, 
unless their character as such is essentially altered by the provisions 
of the charter, or of the constitution, or by special agreement. To 
such personal benefits as may thus be held out to them as an in- 
ducement to subscribe, and in return for their subscriptions, they are 
doubtless entitled, but they have no proprietary right or interest in 
the corporate property merely upon the ground that it was acquired 
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with the funds which they have contributed. Ifthey claim as owners, 

the charter or constitution must show that they are so. The act in- 
corporating the Art Union is expressed in very general terms—they 
authorise the association as a corporation to hold real and personal 
estate, and they limit the amount of its income, but they give no 
interest expressly or impliedly, either in the capital or income, to the 
members of the association. 

They empower the society, by its constitution and by-laws, to regu- 
late (¢uter alia) the admission of members and the annual rate of 
contribution to its funds, but they neither define the rights of the 
members to be admitted, nor state the uses to which the funds to be 
contributed shall be applied. For these details we must look to the con- 
stitution. The constitution, confining ourselves to those provisions 
which alone have a bearing upon the case, declares that “ every sub- 
seriber of five dollars or more per annum shall be a member of the as- 
sociation ;” (A. 1),“ that the funds raised by annual subscriptions shall 
be appropriated after defraying the necessary expenses of the associa- 
tiun to the purchase of works of art by American artists ;” and that at 
each annual mecting of the association the works of art, purchased 
during the year, shall become by lot publicly determined the property 
of individual members, each member being entitled to one chance 
or share in such distribution for each five dollars by him subscribed 
and paid (Art. 8, 9). Certainly there is no recognition here, express 
or implied, of any proprietary right or interest of the members in the 
works of art purchased during the year, nor can I perceive any rea- 
son for doubting that they remain the exclusive property of the 
association, as a corporate body, until this title is divested by their 
allotment to individual members in the annual distribution. The 
contract between the association and the subscribers, as declared by 
the constitution, is that each of them, in return for each sum of five 
dollars which he shall have paid, shall acquire a single chance of 
becoming ultimately the sole owner of some one of the works of art 
which are to be distributed. It is this chance alone that the asso- 
ciation stipulates to give and each subscriber to receive. It is this 
alone that he purchases, and to this only under the charter and con- 
stitution can he be entitled. If the distribution by lot for which the 
constitution provides is not a lottery within the intent and mischief 
of the Revised Statutes (for that it is so within their terms, it is 
impossible to deny), then the agreement between the association_and 
the subscribers is lawful and valid; it furnishes to them no ground 
of complaint, and no court of justice, if no fraud is alleged, can 
justly interpose to restrain its execution. On the other hand, if the 
annual distribution is a lottery, in the full and obnoxious sense of 
the term, then the agreement is indeed illegal and void, but this ille- 
gality, although it may enable the subscribers to reclaim the monies 
they have paid, certainly does not rénder them the owners, as tenants 
in common, of the works of art that the association may have pur- 
chased, nor authorise a Court of justice to seize and confiscate the 
property for their benefit. On the contrary, it is an illegality which 
for such a purpose they are not permitted to aver. If the distribution 
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is a lottery, every subscriber, by the very act of subscription, violates 
the prohibition and incurs the penalties of the statute. If not the 
setter up of a lottery, he is the purchaser of a ticket, and as a “ par- 
ticeps criminis,” has no right to be heard (Rev. Stat. p. 665, § 28). 
When a contract is illegal neither party, as a general rule, can invoke 
the aid of a court of justice, whether to enforce the contract or to 
release them from the consequences of its entire or partial execution. 
It is true that the purchasers of a chance in an illegal lottery, by a 
special provision in the statute (1 R. S. p. 665, § 25), creating an 
exception from the general rule, may-recover back the sum that he 
has paid, but it is a novel, a groundless and an extravagant supposi- 
tion that such purchasers can follow the property in which the 
monies which they have paid may be invested, and require it to be 
sold under the diréction of a court of justice for their common bene- 
lit. It is possible that the shareholders in the Art Union may be 
entitled to the remedy which the statute gives, but if so, to that 
remedy they are confined. I[n a suit like the present, they have not 
a “locus standi in judicio.” The necessary conclusions are that if 
the Art Union distribution is not a lottery within the meaning of the 
statute, it cannot be enjoined; if it is, it cannot be enjoined upon the 
application of all or any of the shareholders. 

Nor is it upon these grounds alone that I place my decision. Let 
it be admitted that the subscribers to the Art-Union have at least an 
equitable interest in the works of art that the association may pur- 
chase, not only this equitable interest, if the allegations in the com- 
plaint are true, but the legal title of the association itself, before 
this complaint was filed, had ceased to exist. The entire property, 
if the annual distribution is a noxious lottery, before the complaint 
was filed, was, in my judgment, vested in the State. It was so vest- 
ed by force of the forfeiture which the statute declares, of “all pro- 
perty that shall be offered for sale or distribution contrary to its pro- 
visions ”—a forfeiture which, by the express words of the law, may 
attach as well before as after the determination of the chance upon 
which the distribution depends (Rev. Stat., p. 666, § 31). 

It has, indeed, been insisted by the counsel for the plaintiff, that 
the forfeiture which the statute creates, whatever may be its effect 
by relation, does not attach, so as to divest the title of the owner, 
until by a proper judgment in a suit instituted for that purpose, the 
rights of the State have been established; but although it is undoubt- 
edly true that a forfeiture at common law does not operate to change 
the property until some legal step has been taken by the govern- 
ment for the assertion of its rights, there is a material distinction 
between a common law and a statutory forfeiture to which the 
learned counsel failed to advert. “ When a forfeiture is given by 
statute (they are the words of Chief Justice Marshall, that I quote), 
the rules of the common law are dispensed with, and the thing for- 
feited may either vest immediately or upon the performance of some 
future act, according to the will of the Legislature. This depends 
entirely upon the construction of the statute” (United States v.Grundy 
3 Cranch, 33). 
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It was not the habit of Chief Jastice Marshall to support the posi- 
tions which he advanced by a reference to authorities, but there are 

many decisions in England and in the United States, which estab- 
lish, that where by the words of a statute a forfeiture is attached to 
the commission of an offence, its immediate operation is to divest 
wholly the title of the owner, so as to deprive him of the right of 

maintaining any action or defence, to which, as owner, he would 
otherwise be entitled. Toa few of these decisions, I shall briefly 
refer. 

In the case of Wilkins v. Despard (5 Term., R. 112) the action was 
brought by the owner of a vessel and cargo against the Governor 
of an English colony, for scizing and converting the property to his 
own use. The defence was, that the property before its seizure, by 
a breach of the navigation act, had become forfeited to the govern- 
ment, but if was not alleged that it had been condemned, nor de- 
nied that it had been converted by the defendant to his own use. 

To the plea, setting up this defence, there was a general cemurrer, 
which the Court of King’s Bench overruled, upon the ground, that by 
the forfeiture, which the demurrer admitted, the title ‘a the plaintiff 
was divested, and consequently that it was immaterial whether the 
conduct of the defendant in not proceeding to acondemnation was 
justifiable or not. As the plaintiff was not the owner at the time of 
the seizure, he had sustained no loss that he could be entitled to re- 
cover. In giving his judgment in this case, Lord Kenyon referred 
to a former decision of the King’s Bench, in the time of Lord Hoit, 
as a conclusive authority. The case so referred to, is Robert v. With- 
erhead (Salkeld, 223, 8. C. 12, Mod. 92). This was an action of de- 
tinue for the recovery of goods alleged to be forfeited by a breach 
of the revenue laws; and the question was, whether the action 
would lie. It was admitted that this action, like that of trover, sup- 
poses an antecedent right of prop erty, and it was held, that it would 
lie, upon the ground _ the act inducing the forfeiture made an 
immediate alteration of the property. ‘The very words of one of 
the judges are, that “ the property was divested out of the owner by 
the act of importation.” 

I pass now to the cases in our own Courts. The earliest, perhaps, 
is that of The Mars (1 Gallison, 192), in which Judge Story, in a very 
elaborate opinion, maintained an opposite doctrine to that which | 
have stated, and in effect determined that the construction even of’ 
a statutory forfeiture is governed by the rules of the common law. 
The views, however, of this learned judge (trom which I would other- 
wise have been reluctant to dissent), were subsequently overruled, 
and his judgment reversed by the tribunal of paramou nt authority, of 
which he ig amember. I refer to the decision of the Supreme 
Court of the United States in the ease of the United States v. 1960 
Bags of C offee (8 Cranch, 398 

The goods were libelled as foifeited to the government by their 
importation into the United States, contrary to the provisions of the 
non-intercourse act of 1809, but they had been entered and paid 
duties at the custom house, and were in the actual possession of a 
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purchaser in good faith at the time of the seizure. It was admitted 
that this purchaser, who was the claimant. was entitled to the resto- 
ration of the goods, unless by the acts creating the forfeiture, the 
title of the original owner was immediately and wholly divested. 
Ifa seizure was necessary to vest the property in the United States, 
the intermediate purchaser was protected. The Court held “that 
the question rested entirely, not upon the rules of the common law, 
but upon the words of the act of Congress, which expressly declared 
that the forfeiture should take place upon the commission of the of- 
fence; that it belonged to the Legislature alone to determine upon 
what event the title of the owner should be divested, whether upon 
the commission of the offence, the seizure, or the condemnation, and 
in the case before them the majority of the judges were of opinion 
that the commission of the offence marked the period of time when 
the statutory transfer of the right took place.” The goods were ac- 
cordingly condemned. Mr. Justice Story admitted that by this de- 
cision, his own in the case of the Mars was overruled, and his judg- 
ment in that case, which was also before the Court upon an appeal, 
was subsequently reversed without argument. 

It may possibly be thought, that, as in the cases I have cited, there 
was an actual seizure of the forfeited property, the judgment of the 
Court may have proceeded upon the ground that the seizure operat- 
ed to divest the title of the owner by relation from the time of the 
commission of the offence. It might be sufficient tu reply that this 
construction is plainly excluded by the language of the judges, who, 
in none of these cases, make any allusion to the common law doc- 
trine of relation; but it so happens that there are other cases, and 
those in the Supreme Court of our own State, the direct authority of 
which cannot be evaded upon the hypothesis I have stated, or upon 
any other. 

Fontaine v.Phenix Insurance Co. (11 John., R. 298), was an action 
upon a policy of insurance. Theinsurance was upon a vessel at and 
from New York to St. Bartholomew, and back to the United States, 
with liberty on her outward voyage to touch and trade at Marti- 
nique. The vessel upon her outward voyage stopped at Martinique, 
discharged her cargo and tock on board part of another cargo, but 
before her loading was accomplished, was cast on shore in a hurri- 
cane and totally lost. A verdict had been rendered for the plaintiff, 
and the case was before the Court upon a motion for a new trial. 
The Court held that the question, whether the goods taken on board 
at Martinique were intended for the U. States, ought to have been 
distinctly submitted to the jury, since if such was their destina- 
tion, it was certain that the plaintiff could not be entitled to recover. 
That the act of taking goods on board with that intent was a vio- 
lation of the provisions of the non-intercourse act, and worked by 
force of those provisions an immediate forfeiture of the vessel, and 
it therefore followed, if that intent was proved, that the plaintiff had 
no insurable interest when the loss happened; he had then ceased to 
be the owner of the vessel, and was no longer the party assured. 
Upon this ground a new trial was granted, and in the subsequent 
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ease of Kennedy v. Strong (14 John., 129), Chief Justice Thompson, 
referring to this decision, and to the language of Chief Justice Mar- 
shall in the United States v. Grundy, said that the law was settled 
“that a statutory forfeiture takes place on the commission of the 
act prohibited, and that by the forfeiture the property is immediately 
divested out of the owner, before any seizure or suit.” 

It cannot be said that there is any difference between the words of 
the non-intercourse act and those of our statute in relation to lot- 
teries that can lead to and justify a different construction; those of 
the act of Congress are, “that whenever any articles, the importa- 
tion of which is prohibited by this act, shall be imported into the 
United States after the 20th day of May next, all such articles shall 
be forfeited to the United States.” 

Those of the statute, “all property so offered tor sale, distribu- 
tion or disposition against the provisions of law, shall be forfeited to 
the people of this State.” The forfeiture, in the first case, attaches 
upon the importation; in the second, upon the offer ; and if in the first 
it works an immediate change and transfer of the title, such must 
be its necessary effect in the second. 

If the intended distribution, which | am asked to enjoin, is, in any 
criminal sense, a lottery, itis the property of the people of the State 
that this Court is required to take into its possession, and dispose of 
for the benefit of the shareholders in the Art Union. lé is not pro- 
bable that we shall soon venture upon such an exercise of our ju- 
risdiction. 

In the observations that I have made, I have been careful to ab- 
stain from expressing or intimating any opinion upon the main ques- 
tion, lottery or no lottery, which was so ably and zealously debated 
by the counsel of the parties. I will not say that upon this question 
the arguments which I have heard, and my own reflections, have not 
led me to form a definite opinion, but whatever my opinion may be, 
Iam satisfied that at this time and from this place it ought not to 
be declared. I must not attempt as a Judge to determine a ques- 
tion which I have shown that the plaintiff, as a suitor, is precluded 
from raising. As the question is not properly before me, any opinion 
delivered by me now would be voluntary and extra-judicial. 

Although I am convinced that this action cannot be maintained, 
I have no power at this time to dismiss the complaint. I can do no 
more than refuse to continue the injunction that has been granted. 
It is therefore dissolved. 
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Supreme Court. 


General Term.—Albany, September Term, 1851. 
Before WATSON, PARKER and WRIGHT, Judges. 
Morss v. Morss. 
REFEREE——INCOMPETENCY OF WITNESS--NEW TRIAL. 


Where a cause was referred to three referees and one of them was examined as a witness, 
uuder objection, Held, that the referees erred in allowing one of their board to be examined, 
and the report of the referees set aside and a new trial granted. 


This was on a motion to set aside a report of referees, on the ground 
that on the trial, one of the referees was sworn and examined as a 
witness by one of the parties, the other party objecting. 


Parker, J.—On the trial of this cause before the referees appoint- 
ed by this Court, the plaintiff’s counsel called as a witness, Mr. F. 
A. Fenn, one of the referees. He was objected to on the part of the 
defendant, on the ground that being a referee, he was incompetent 
as a witness. The objection was overruled, and the witness sworn 
and examined. 

Inasmuch as no adjudged case can be found determining the ques- 
tion, it is important that we examine and decide whether, on a re- 
ference before three referees, one of them is a competent witness. 

Referees act in the place, both of Judge and Jury. They are to 
decide all questions, as well of law as of fact that arise on the trial. 
All the referees must meet together and hear all the proofs and alle- 
gations of the parties; but a report by any two of them is valid 
(2 R.S., 481, 8d ed). The statute also provides in the same section, 
that “ Any one of the referees may administer the necessary oath to 
the witnesses produced before them for examination.” Though the 
oath is in form administered by one of the referees, it is, in truth, the 
act of all, and it can only be done by the authority and in the pres- 
ence of all of them. In this respect one acts as clerk of the board, 
just as the clerk of a Court of record administers an oath at the cir- 
cuit, by the authority and in the presence of the Court. The former 
is the act of the board of referees, and the latter of the Court. The 
former would be invalid in the absence of the other referees, as the 
latter would be in the absence of the Judge. 

It is singular that so little is to be found in the books on the sub- 
ject of the admissibility as a witness, of a judge or a juror, engaged 
in the trial ofa cause. I have known one of a legal tribunal neces- 
sarily consisting of three persons, sworn as a witness by consent of 
parties ; and J have several times seen a juror examined as a wit- 
ness; but I have never known either to be done under objection. 
The competency of a judge rests upon different grounds from that of 
a juror. 

A juror is to decide only questions of fact, and is examined before 
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the c cause is submitted to him. The objection to his competency rests 
on public policy. In all cases he has to pass upon his own credi- 
bility; and this difficulty would be greatly increased in case of his 
impeachment. He may refuse to answer, in which case his commit- 
ment would delay the trial. The party against whom he is called 
is subjected to a great disadvantage, for the juror may be expected 
to maintain unyieldingly in the jury box, the opinions he has ex- 
pressed on the witness’ stand. It may plausibly be objected, there- 
fore, that respect for the feelings of the juror, and regard for jus- 
tice to the parties should exclude the juror as a witness, and require 
the objection to be made on the calling of the jury, that the party 
need not suffer for the want of his testimony. It has, however, been 
supposed that a juror may be sworn as a witness (1 Stark. Ev., 449; 
Greenl. Ev. § 364, note). And so it was intimated at Nist Prius in 
Rex v. Roper, (7 C. & P., 648; and in Manly v. Shaw (Cur. & Marsh. 
361). A recent English writer on the principles of evidence (Best. 
on Ev., § 169), expresses the opinion that it is now fully settled that 
a juryman may be a witness for either of the partiesto a cause which 
he is trying, and cites additional authorities in favor of the proposi- 
tion. 

But the objection to the competency of a judge as a witness rests 
on an entirely different ground. It goes to the power of the Court— 
the power to administer the oath, to decide on a question of com- 
petency, or the admissibility of parts of the evidence, to commit for 
refusing to answer, and to exercise over the witness all the other 
powers of the Court, which may be called into requisition for the 
protection of the rights of the party. 

The only adjudged case I have found on this subject, is that of 
Ross v. Buhler (2 Martin, Lou. R., N. S., 312). There the defend- 
ants having need of the testimony of the district judge, prayed him 
to give it, but it was excluded, and the defendant excepted. On ap- 
peal, the Court sustained the decision of the district judge. 

This decision was in accordanve with the civil law (Lislet & 
Carleton, 200), where in Partid. 3tit. 16, 1. 19, it is laid down, “ And 
we moreover say that a judge cannot be a witness in a suit which he 
has already decided, or which he has to decide ; but he may give evi- 
dence as to what passed before him as a judge when thereto re- 
quired by the king, or the supreme judges, who have cognisance of 
the appeal.” 

Such was also the law of Scotland. In Stairs’ Inst. Book 4, tit. 2 
sec. 33, it is said: “The knowledge which the judge himself may 
have of the truth of the fact, makes no proof, for he cannot be both 
judge and witnees in the same cause, and he must give his sentence, 
secundum allegata et probata. But his knowledge of the notoriety is 
sufficient, unless it be overruled by pregnant contrary evidence.” 

It is stated in Ersk. Inst., Book 4, title 2, sec. 33, as follows: “ But 
the particular knowledge of the judge is not probative ; for the judge 
must proceed secundum allegata et probata, and cannot be both judge 
and witness in the same cause, upon particular knowledge ; and yet 
his knowledge of the notoriety is sufficient, but so that the notoriety 
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may be regarded by a stronger positive probation, if it be in due time 
prepared and proved ;” and again, “ Albeit, judges cannot be both 
judges and witnesses, not only in the same point, but even in the 
same cause (which is introduced that the power of judges be not too 
much increased), yet it reaches not to notoriety: or to what is done 
in presence of the judge in judgment, as what he sees and hears; 
for these are counted as notour.” 

But at a later day it was denied that even nototiety within the 
knowledge of the judge was evidence before him (Glassford on Ev. 
602), where it is said, “ But notoriety to the Court, unless it is : 
matter having recently happened in their own presence, is not suf- 
ficient, for the same person may not be judge and witness also.” 
And this is approved by a later writer (Tait. on Ev., 432), who says 
“ Lord Stair, and after him Mr. Erskine, seem to consider the judge’s 
knowledge of the notoriety admissible proof of that fact; but Mr. 
Glassford lays down an opposite doctrine, upon the general principle 
that a judge cannot act as a witness, and it rather appears that his 
opinion is correct.” 

All these writers agree that “ the particular knowledge of a judge 
is not probative,” for the reason that he cannot be both judge and 
witness; and it is not material to the question we are examining, 
whether he ean avail himself of his knowledge of notoriety, though 
the latter opinions exclude that also (Cow. Tr., 662, Hopkins v. Cal- 
sey, 24 Wend, 264). 

So generally does this rule seem to have been acquiesced in, that 
Prof. Greenleaf says (Greenl. Ev., § 364), “ It seems now to be agreed, 
that the same person cannot be both witness and judge in a cause 
which is on trial before him. If he is the sole judge, he cannot be 
sworn; and if he sits with others, he still can hardly be deemed ca- 
pable of impartially deciding on the admissibility of his own testi- 
mony, or of weighing it against that of another” (See also Cow. & 
Hill’s notes to Phil. Ev. 60; Best on Ev., 170; Taylor Ev., § 1011). 

In England it is said to be no objection to the competency of a 
witness, that he is named as a judge in the commission under which 
the Court is sitting (Best on Ev., § 170; 2 Hawk. P. C., c. 46, § 17: 
Rex v. Hacker, Kelying, 12; 11 How. St. Tr., 459). But Best says a 
distinction has been taken with respect to the judge who is actually 
trying the cause (citing Greenleaf’s Ev., § 364; Taylor Ev., § 1011). 
In Sir John Kelying’s Reports, 12, we are told that on the trial of 
the Regicides in 1660, Secretary Morris, and Mr. Amesly, president 
of the council, were both in commission for the trial of the prisoners, 
and sat upon the bench; but there being occas‘on to make use of 
their testimony against Hacker, one of the prisoners, they both came 
off the bench, and were sworn and gave evidence, but it is further 
stated that “They did not go up to the bench again during that 
man’s trial ;” and this shows that there was a legally constituted tri- 
bunal without them, and therefore the case has no applicability to 
the question under examination. So too it is the practice of the 
English House of Lords, on the trial of a nobleman, that any one of 
the peers may be sworn as a witness (Lord Staffordis case, 7 How., 
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St. Tr., 1884, 1458, 1552; Earlof Macclesfield’s case, 16 Ib., 1252, 
1391). But in that case also there was the requisite number of peers 
sitting at the same time to constitute the Court, exclusive of the peer 
under examination as a witness. The question of the power of the 
Court was not raised. If two referees were competent to act with- 
out the presence of a third, the cases would be parallel. 

In cases of trial before Justices of the Peace, the statute (2 R.S., 
342, 3d ed.) has provided, that in case the defendant, before the join- 
ing of issue, shall make an affidavit showing that the justice is a 
material witness for him, without whose testimony he cannot pro- 
ceed to trial, the justice shall discontinue the cause without costs to 
either party. This statutory provision would not have been necessary, 
if there had been power to take the testimony of the justice before 
himself. Such a provision was necessary in regard to a Justices’ 
Court, to protect the rights of the defendant; but not in regard to 
Courts of Record, where the defendant can always have relief by 
putting off the cause at the circuit, on an affidavit setting forth the 
facts. An affidavit showing that the judge was a material witness, 
would be sufficient to authorise the judge to decline trying the cause, 
and to leave it to be tried when some other judge should hold the 
circuit. <A similar statutory provision was unnecessary in regard to 
referees, because the party can always make the objection at the 
time of their selection, and thus see that no one is appointed who 
may be needed as a witness. In Perry v. Weyman (1 John. Rep. 
520), a judgment rendered in a Justices’ Court was reversed be- 
cause the justice who held the court was himself sworn as a witness 
by another justice, who attended for that purpose (Cow. Tr., 879). 

In examining this question upon principle, there seems to be the 
same difficulty, whether the Court consists of one judge or of three, all 
of them being necessary to constitute the Court. In the latter case, 
if one of the judges be called as a witness, there are but two judges 
left to administer the oath, to decide upon his competency if he be 
objected to, and to decide questions as to the relevancy of his testi- 
mony. If he refuses to answer, there are but two judges to commit 
him for contempt. Two-thirds of a Court cannot form a legal tribu- 
nal. The party has a right to three judges, the number prescribed 
by statute. Can it be said that there are three judges, when one is 
under examination as a witness,—or in the prisoner’s box, on a pro- 
ceeding for contempt in not answering? When thus proceeded 
against he becomes a party, and may be heard in his defence either 
in person or by counsel. Can it be said, that under such circum- 
stances, he still, by his presence, forms part of the Court, and gives 
validity and jurisdiction to its proceedings! And is it not absurd to 
say that he still forms part of the Court, when the two judges still 
on the bench commit him for contempt’? The statute has declared 
the qualifications of judges, and will not allow one to sit in any 
cause to which he is a party, or in which he is interested (2 R. S., 
373, 3d ed). If one judge, holding a Court alone, cannot be both 
judge and witness, it seems to me to be equally clear upon principle, 
that a judge cannot, who is one of three judges necessary to consti- 
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tute aCourt. The two characters are inconsistent with each other, 
and their being united in one person is incompatible with the fair 
and safe administration of justice. 

I have shown that the objection to « juror’s being a witness, rests 
mainly on a question of public policy, and that the objection to a 
judge being sworn depends on an additional and different ground, 
viz.: that of want of power to discharge the duties of a Court 
while acting as a witness. But these objections combined apply in 
full force to the case of a referee who is to discharge the duties of 
both judge and jury. He decides both the law and the fact. The 
referees must have full power to decide upon the competency of 
every witness and the relevancy of every question; and where a 
cause is referred to three referees, that full number must be pre- 
sent, free from all bias, and competent to decide every question of 
law presented. And public policy strongly demands, as in the case 
of a juror, that they should be equally indifferent and unbiassed as 
to all the evidence, and every question of fact before them for de- 
cision. ; 

I think the referees erred in allowing one of their board to be ex- 
amined as a witness, and that the report should, therefore, be set 
aside. 

Justice Wright also read a written opinion coming te the same 
conclusion ; and Justice Watson concurring in the result, the report 
of the referees were set aside and a new trial ordered. 


Before Mr. JUSTICE WILLARD. 
Essex Special Term, July, 1851. 
Forp «gainst Monroe. 


The sum paid to a witness, on serving a subpoena, for one day's attendance and for mileage, 
cannot be recovered back by the party paying it, unless the witness has failed, without a 
reasonable excuse, to attend the Court in obedience to the subpena. 

If the cause be settled by the parties, after the service of the subpewna, or be put off by the 
Court or the parties, the witness is not bound to refund, though he is then exeused from at- 
tending. 

It seems, the witnesses fees are intended, as well to compensate them for their trouble and ex- 
pense in arranging their affairs preparatory to attending Court, as for their actual expenses 
and loss of time in attending. 


The facts appear in the opinion of the Court. 

C. B. Wright, for plaintiff. 

James & Brown, for defendant. 

Witarp, J.—After this action was noticed for trial at the St. 


Lawrence circuit in February last, and a convenient time before the 
circuit, the defendant’s attorney subpeenaed his witnesses, who resid- 
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ed about thirty miles from the court house, and tendered to them 
their fees for one day’s attendance and mileage, which they accepted. 
Shortly after this, the plaintiff obtained a commission, which threw 
the cause over the circuit, but the plaintiff was ordered to pay the 
defendant’s costs for that circuit. The defendant claimed that the 
sum paid to his witnesses on subpenaing them should be taxed 
against the plaintiff, although the witness did not attend. The non- 
attendance of the witnesses was occasioned by a notice from the 
plaintiff, that an order had been granted staying the proceedings, 
but the witnesses declined to refund to the defendant the money ten- 
dered, alleging that it was not more than equivalent to their trouble 
in preparing their affairs to obey the subpena. The clerk refused 
to tax said fees, and the defendant applied at the special term for an 
order on the clerk, directing him to tax the same. 

The charges at the June circuit, disallowed by the clerk, rested 
upon the same principle. The witnesses in both cases were shown 
to be material, and their failure to attend was not owing to their 
fault. 

If the witnesses were entitled to hold the money tendered, as 
against the party subpmnaing them, it is a fair disbursement against 
the adverse party, unless the failure of the witnesses to attend was 
occasioned by the party claiming the allowance. The 311th section 
of the Code requires the clerk to insert in the record, among other 
things, the necessary disbursements allowed by law to be stated in 
detail and verified by affidavit. 

By the Revised Statutes (2 R. S. 400, § 42) it is required, on serving 
a subpeena, to pay or tender to each witness the fees allowed by law 
to such witness for travelling to and returning from the place where 
he is required to attend, and the fees allowed for one day’s attendance. 
These fees, by the law of 1840, p. 231, are fifty cents for each day, 
and if the witness resides more than three miles from the place of 
attendance, traveling fees at the rate of four cents per mile going 
and returning. A witness duly subpenaed is bound to attend ac- 
cording to the command of the subp@na; and for every failure. 
without a reasonable excuse, it is enacted that he shall be deemed 
guilty of a contempt of the Court out of which the subpoena issued, 

‘all be responsible in the proper action to the aggrieved party for 
the loss and hindrance sustained by such failure, and for all other 
damages sustained thereby; and shall forfeit to the aggrieved party 
the sum of fifty dollars, in addition to such damages (2 R. 8. 400, 
$43). The sum tendered to a witness on serving the subpena, is 
a disbursement allowed by law, within the meaning of the Code. It 
belongs to the witness and cannot be recovered back by the party 
paying it, unless the witness has failed, without a reasonable ex- 
cuse, to attend the Court in obedience to the subpe@na. If the cause 
be settled by the parties, after the service of the subpena, or be put 
off by the Court, or by the parties, the witness is not bound to re- 
fund, though he is then excused from attending. By accepting the 
money, the witness impliedly agrees to perform the duty enjoined 
upon him by the writ. The settlement of the suit by the parties, or 
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the postponement of it, works a discharge of the witnesses’ liability 
to attend Court, but does not impair his right to retain the money 
tendered to him. That was paid him as well. to compensate him 
for the trouble and expense of making preparation for his journey, 
as for his actual expense and loss of time in attending Court. It 
cannot be recovered from him unless he has been in fault. 

In Booth v. Smith, (6 Wend., 107) the witness did not attend the 
circuit until after the trial. The Court said his fees could not be 
taxed against the adverse party, for being in fault, he could not re- 
cover them from the party by whom he was subpeenaed. The same 
doctrine was advanced in 3 Hill, 457. In that case the witnesses of 
the plaintiff were prevented by accident from attending the first 
day; and when the cause was put off on the second day of the cir- 
cuit on payment of costs, it was held the plaintiff was entitled to 
the witnesses’ fees for the first day. Here there was no fault of the 
witness. If he was in fault and could not recover from the party 
subpenaing him, the latter could not against the adverse party. In 
Ehle v. Bingham, (4 Hill, 595) it was held that fees paid to wit- 
nesses who did not attend Court could not be taxed as a part of the 
costs in the cause. The decision went upon the ground that the wit- 
nesses wrongfully failed to attend, and were therefore liable to re- 
fund to the party by whom they were subpenaed. 

In the present case there was no fault of the witness or the party. 
The money was properly tendered to and accepted by the witness 
when he was subpenved, and he did nothing to forfeit his right to 
retain it. 

The 7th section of the act relative to the taxation of costs, (2 R. 
S. 653,) enacts that charges in the bill of costs for the attendance of 
witnesses cannot be taxed without an affidavit stating the distances 
they respectively travelled, and the days they actually attended. 
This applies to cases where the charge is made for actual attendance 
at court, and not to a case like the present, when it is not pretended 
that the witnesses appeared at Court. 

It is insisted that this motion cannot be entertained, because the 
bill of costs has been paid by the plaintiff to the defendant’s attor- 
neys. The proof is, that on the day before the motion papers were 
served in this case, the plaintiff’s attorney paid the costs as taxed, 
to the clerk of the defendant’s attorneys, who gave a receipt there- 
for in the name of the attorneys. There is no pretence that such 
receipt was intended as a bar to any right on the part of the de- 
fendant to question the correctness of the taxation. In Day v. Beach, 
(1 How. Pr., R. 236.) the payment was the settlement of the contro- 
versy. In Harris v. Scofield, MS. in this Court, decided in July - 
1851, the costs were voluntarily paid by the party against whom 
they were taxed, and without objection. I thought he was con- 
cluded by that act from a subsequent appeal ; but there were other 
grounds for denying the motion, and that point was not necessarily 
passed upon by the Court. There could be noobjection to the defend- 
ant’s attorney receiving what the plaintiffs admitted was their due. 
The present motion is based upon the supposition that they were en- 
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titled tomore. I think they are not precluded from making it, by 
the payment of the sum taxed to their clerk. 

The county clerk of St. Lawrence county should have allowed on 
taxation the witnesses’ fees as charged in the bill. The sum, there- 
fore, of $34.80 is directed to be added to the bill and inserted in the 
record of judgment. 


Albany Special Term, 1851. 
Before Mr. JUSTICE HARRIS. 
MOTION TO SET ASIDE JUDGMENT FOR IRREGULARITY. 


Fiyxn against Tue Hupson River Rairoav Company. 


A suit cannot be legally commenced against a Railroad Corporation (for loss of baggage or any 
thing else) by the service of a summons upon a “ baggage master " in their employ. He is 
not such a “managing agent” as the statute contemplates. Buta general appearance 
waives the irregularity of such a service. 

An action against a common carrier, under the code, sounds in tort; and an application to the 
Court for judgment under the second subdivision of § 246 must be made, where judgment 
is taken for want of an answer. 


The action was brought to recover the value of a carpet bag and 
its contents, alleged to have been lost by one Sullivan, a passenger 
on the defendants’ road. The summons is in the usual form, with a 
notice that upon the defendants’ failure to answer, the plaintiff will 
take judgment for $150 and interest. The summons was served 
upon one Hotchkiss, a “ managing agent” of the defendants, having 
charge of the baggage department at their depot at East Albany, on 
the 17th of November, 1851. The next day the defendants’ attorney 
served a notice of appearance, but omitted to demand a copy of 
the complaint, none having been served with the summons. The 
plaintiff afterwards filed his complaint, in which he alleged that Sul- 
livan, having taken and paid for his passage from East Albany to . 
Schodack, delivered his carpet bag with its contents to the defend- 
ants, which they put into their baggage car, and engaged to deliver 
to Sullivan upon the arrival of the train at Schodack; that they 
landed him there, but did not deliver his baggage, as they had agreed 
to do, but on the contrary, had lost it; whereupon they became lia- 
ble to pay him the value of the carpet bag and its contents. The 
complaint also alleges the assignment of the claim by Sullivan to 
the plaintiff. On the 11th of December the plaintiff, for want of an 
answer, perfected a judgment for $158 99. 


E. J. Sherman, for plaintiff. 
J. H. Reynolds, for defendants. 


Harris, J.—It is very clear that the service of the summons upon 
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Hotchkiss was not a sufficient commencement of the suit. He was 
not such a “ managing agent” as the legislature intended, when it 
authorised the summons to be served on a person holding that rela- 
tion to the corporation. To authorise such a service, the agent must 
have the same general supervision and control of the general inte- 
rests of the corporation that are usually associated with the office of 
cashier or secretary. It was never intended that a railroad corpo- 
ration might be sued by serving process upon a baggage master. But 
this irregularity, or want of legal service, has been cured by the 
general notice of appearance served by the defendants. They there- 
by admitted themselves to be “regularly in Court” (Dix agt. Pal- 
mer, 5 How. Pr., R. 238). 

But the defendants insist that the plaintiff. could not regularly per- 
fect his judgment without application to the Court. I think they are 
right in this position. Under the common law practice the plaintiff 
might bring his action against a common carrier, either in assumpsit, 
or upon the case. In the one case, it was founded upon the promise 
which the law implies to perform a duty; in the other, upon the in- 
jury resulting from a breach of duty. In either case, the real grava- 
men of the action was the negligence or misfeasance of the carrier 
in the performance of hisduty. I admit that there is some difficulty 
in defining the exact boundary between “actions on contract for 
the recovery of money,” embraced in the first subdivision of the 
246th section of the code, and the “other actions” to which the se- 
cond subdivision applies. There are some actions which are, in their 
form, clearly actions on contract, and are brought for the recovery 
of money, and yet are, in their nature and character, actions sound- 
ing in damages. Such is the action for breach of promise of mar- 
riage. On a former occasion, I felt constrained to hold that the pro- 
visions of the first subdivision above mentioned were applicable to 
such an action. I confess I have never felt quite satisfied with that 
decision (Williams v. Miller, 4 Howard, 94). The same view had 
previously been taken by the New York Common Pleas in Leopold 
v. Poppenheimer (1 Code Rep., 39). Although these cases seem too 
plainly within the language of the first subdivision to allow an es- 
cape, yet I should not regret to see them re-examined and disap- 
proved. The rule ought to ke, that when the action is brought for 
the recovery of a money demand, or a sum certain, judgment may 
be perfected without application to the Court: but in all other cases 
such application should be required. 

In relation to actions against common carriers, I concur in the 
views expressed by Mr. Justice Johnson, in Clor v. Mallory (1 Code, 
R. 126). Though a contract, express or implied, may be involved 
in the action, it is really founded upon the negligence or misfeasance 
of the carrier. It was so regarded under the former practice. When 
interest might be collected only upon a judgment recovered in an 
action upon contract, it was not allowable to collect it upon a judg- 
ment against a common carrier, even though the declaration had 
been assumpsit in form. It was so held, upon the ground that what- 
ever the form of the action, it was, in truth, an action on the case 
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(2 RK. S., 364, § 9). In McDuffie v. Beddoe (7 Hill, 578), a party, who 
had purchased a stock of goods at cost prices, had paid for them at 
the price at which they had been inventoried. Afterwards he filed 
his bill, alleging that the inventory price exceeded the contract price, 
and that he had thus been defrauded by the vendor. It was held 
that this was not an action founded upon contract, although to main- 
tain it, it was necessary to allege and establish an express contract. 
Fraud was the gravamen of the complaint, and the party against 
whom judgment was recovered was held to be liable to imprison- 
ment on that account. 

Although an action against a common carrier did, at common law, 
possess the amphibious character to which I have referred, being 
made either an action ex contractu or ex delicto, at the option of the 
pleader, [am unwilling to admit that it has brought that feature 
with it into the new system. I think it bears more resemblance to 
the family of torts than to contracts, and that it ought not to be al- 
lowed any of the exclusive privileges that pertain to the latter. | 
shall hold, therefore, that the plaintiff was irregular in perfecting 
his judgment, without application to the Court. This decision will 
render it necessary for the plaintiff to amend his summons so as to 
make it conform to the second subdivision of the 129th section, in- 
stead of the first. This he may be permitted to do, within twenty 
days; and he must also, within the same time, serve upon the de- 
fendants’ attorney a copy of his complaint. The defendants are to 
have the usual time to answer or demur after the service of the com- 
plaint. Neither party is to have costs upon this motion. 

















